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Issued by Asstt. Commr., STC, Div-ll, Service Tax, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sectgj.B,_ar}}g*Qf\tQt\e place where the bench of Tribunal is situated.
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(ifi) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-| in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; :
~ (iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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This order arises on account of an appeal filed by M/s Indian Institute of
Management, IIM Road, Vastrapur, Polytechnic, Ahmedabad-380 015 (hereinafter
referred to as ‘the Appellant’) against Order-in-Original NO.SD-02/17/AC/2015-16
Dated 05.11.2015 (hereinafter referred to as the ‘impugned order’ for the sake of
brevity) passed by the Asst. Commissioner, Service Tax, Division-I, Ahmedabad

(hereinafter referred to as the “Adjudicating Authority” for the sake of brevity).

2. Briefly stated the facts of the case are as under the appellant is engaged in
providing the services under the category of “Management Consultancy Services”
besides so many other services and holding Service Tax Registration No.
AAATI1247FST001. During the course of Audit for the year 2009-10 to 2013-14, it was
noticed that the appellant has aviled CENVAT credit of Rs. 2,63,461/- for period 2009-
10 to June- 2012 on maintenance of the website of IIM alumni association which was
exclusively for providing exempted service. As per explanation II of Rule 6(3) of CCR,

2004 credit of input service used exclusively in exempted service is not allowed.

3. 'Accordingly, a Show Cause Notice dated 25.09.2014 was issued to the appellant
propos:ing recovery of wrongly. availed cenvat credit under rule 14 of CCR, 2004 read
with proviso to section 73(1) of FA 1994 by invoking extended period. Interest under
rule 14 of CCR 2004 read with section 75 of FA 1994 ,penalty under rule 15(1) of CCR
2004 read with section 76 of FA 1994, ,penalty under rule 15(3) of CCR 2004 read
with section 78 of FA 1994 was proposed to be imposed. It is argued in SCN that
Appellant had never disclosed such credit availment to department moreover as per
Rule 9(6) of CCR-2004 burden of proof regarding admissibility of credit lie upon service
provider taking credit.

4, 'Appellant argued before adjudicating authority that they are providing dutiable
and exempted service but not maintaining separate record as they are reversing the
- proportional credit on exempted service as per rule 6(3) of CCR, 2004. However no
records were produced before adjudicating authority to prove that credit taken on input
of exempted service was reversed. Moreover it was argued that since regular audit is
undertaken periodically it was in knowledge of department hence no extended period
can be invoked. But this argument was turned down by adjudicating authority by
observing that, the very fact that CENVAT credit availed on services used for

“maintenance of webcite” and reflected in the ledger itself is a willful mis-statement,

5. "-Accordingly the adjudicating authority vide impugned order had confirmed the
demand of Rs 2,63,461/- under rule 14 of CCR, 2004 read with proviso to section
73(1) of FA 1994 by invoking extended period, and also ordered to pay interest at the
appropriate rate under rule 14 of CCR, 2004 read with section 75 of FA 1994. Also
imposed equal pen,aél‘t-i'%g-gf\kgs.'2,63,461/— under rule 15(3) of CCR, 2004 read with
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section 78 of FA 1994 for suppressing the facts from the department. However no

penalty was imposed under Section 76 of FA, 1994 .

6. Being aggrieved with the impugned order, the appellant has filed the present
appeal on 27.01.2016 followed with written submission on the grounds which are
interalia mentioned that appellant was admissible for input credit as aid services
received are covered under definition of input service as defined under rule 2(1) of
CCR, 2004; that when appellant had opted for rule 6(3) of CCR, 2004, and
proportionally reversed the cenvat credit, the reversal of cenvat credit separately is not
sustainable ; that extended period is not sustainable as periodical and regular audit is
conducted by debartment and that penalty under rule 15(3) of CCR 2004 read with
section 78 of FA 1994 can not be imposed.

DISCUSSION AND FINDING

7. Personal hearing was granted on 02.08.2016 wherein Shri Vipul Kandhar,
Chartered reiterated the contents of the appeal. I find that the appeal has been filed on
27.01.2016 after receipt of the impugned order on 05.11.2015. As per the provisions
of Section-85 (3) of the Finance Act, 1994 as amended vide the Finance Act, 2012
made effective from 28.05.2012, an appeal was required to be presented before the
Commissioner, Central Excise (Appeals) within two months from the date of receipt of
the impugned order. The appeal should have been filed within two months from
05.11.2015 but the same was filed on 27.01.2016 and thus, there is a delay of 22 days
in filing the appeal. Further, the Proviso to Section-85 (3) of the Finance Act, 1994
empowers the Commissioner, Central Excise (Appeals) to allow the appeal to be
presented within a further period of one month if the appellate authority is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within
aforesald period of two months. I find that for the said delay in filing appeal, the
appellant had neither filed any Condonation of Delay Application nor pleaded during the
personal hearing held before me. Further, the appellant had also not mentioned any
thing about the said delay neither in the appeal memorandum nor in the written
submission filed before me. Thus, without going into merit of the case and in view of

the above facts, I find that the appeal filed by the appellant is time barred.

8. Accordingly, the appeal filed by the appellant is rejected being time barred. ‘
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HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

ATTESTED
(R.R! Patel)
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BY R.P.A.D.

M/s Indian Institue of Managemenpg,”‘
IIM Road, Vastrapur, Polytechnic,
Ahmedabad-380 015

Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Deputy/Assistant Commissioner, Service Tax, Div.I, Ahmedabad.
4, The Assistant Commissioner, System-Ahmedabad

5. P.A. File.

/6/Guard File.







